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BELLSOUTH REPLY TO FURTHER COMMENTS

BellSouth Corporation, on behalf of BellSouth Telecommunications, Inc. and its affiliated

companies ("BellSouth"), submits this reply to comments filed pursuant to the Common Carrier

Bureau's recent Public Notice in the above referenced proceeding.'

In the Public Notice, the Bureau requested further comment to supplement the record on

issues previously raised in this proceeding, specifically to probe the relationship between the

customer information provisions of Section 222 that are applicable to all carriers and the

nondiscrimination provisions of Sections 272 and 274 that apply only to the BOCs 2 Although

Public Notice, CC Docket No. 96-115, DA 97-38 (rel'd Feb. 20, 1997).

Communications Act of 1934, as amended, 47 U S.c. §§ 151 et .'ieq. ,','ee,ImplementatlOll
(?fthe Non-Accounting Safeguard.... (?fSections 271 and 272 (?fthe Communications Act (d'1934,
as amended, CC Docket No. 96-149, First Report and Order and Further Notice (?f Proposed
Rulemaking, FCC 96-489 (rel'd Dec. 24, 1996) ("Non-Accounting ,)'afeguard\' Order");
Implementation (?f the Telecommunications Act (d' 1996: Telemessaging, Electronic Publishing
and Alarm Monitoring Services, CC Docket No 96-152, First Report and Order and Further
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BellSouth initially was skeptical of the apparent purpose and direction of the Bureau's questions

because of certain implicit assumptions permeating a number of the questions, BeliSouth now

believes that the questions have served a worthwhile purpose. That is, they have provided a

vehicle for exposing exactly how illogical, unsupported, and contradictory are the arguments of

those that would have the Commission impose greater CPNI burdens on BOCs than on other

carriers For the reasons set forth below, the arguments of those parties must be rejected.

The Commission has indicated from the beginning that its objective in this proceeding, like

that of Congress in enacting Section 222, is to balance both the competitive interests of carriers

and the reasonable expectations of privacy held by customers. Interestingly, parties advocating

burdensome regulations for the BOCs never quite seem to grasp the balancing concept. Indeed,

their failure to do so was made most apparent as a result of the structure of the Bureau's

questions

For example, many of the Bureau's initial questions focused solely on the

nondiscrimination provisions of Section 272 without specific reference to the qualifYing language

of Section 272(g)(3). In responding to those questions, not a single opponent even

acknowledged the presence of that latter section. Instead, those parties simply teed off on what

they perceived to be softball questions from the Bureau and reeled off all the reasons they could

conjure up as to why Section 272(c)(l) imposed an absolute nondiscrimination obligation on the

BOCs' use or disclosure of CPNI. Perhaps one should not be surprised that because the

questions themselves did not raise the relevance of Section 272(g), these parties simply chose to

ignore it. What is telling, however, is that often lost in the diatribe, in addition to the competitive
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equity issues statutorily introduced by Section 272(g), was also any meaningful acknowledgment

of the privacy interests of customers.

Rather, these parties generally chose to prattle on about how Section 272(c)( I) imposes

an obligation in the absolute sense, unaffected either by the express terms of a different subsection

of the very same section or by the interests of customers that this Commission and Congress have

overtly attempted to respect and protect Thus, these parties threw privacy principles and

customers' reasonable expectations to the wind in favor of an "access to the BOCs' CPNI on

equal terms at all costs" position. As often as not, these parties did not seem particularly

concerned about whether customers' expectations were guarded at all, as long as CPNI would be

made available to them.

Similarly, these parties apparently felt at liberty to answer the question as if Section

272(g)(3) did not exist, merely because it was not expressly raised in a given question As a

result, however, because Section 272(g) was not raised in these initial questions, and because

these parties took the opportunity to avoid addressing it, their responses are not only an

incomplete rendering of the relevant issues, they are generally meaningless to an understanding of

the relationships among the respective statutory provisions. In contrast, the BOCs recognized the

relevance of Section 272(g) and that the initial questions simply could not be answered adequatelv

without reference to it BellSouth urges the Bureau and the Commission, when reviewing the

respective responses, not to lapse into the same myopic analysis proffered by opponents of the

BOCs, notwithstanding the outwardly narrow focus of the questions.

Thus, rather than analyzing responses to the questions in isolation, the Bureau should

maintain a comprehensive view. If it does, it will see two principle trends develop -- trends that
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are entirely consistent with each other and that dovetail to form the very balance of competition

and privacy issues the Commission is seeking to achieve in this proceeding

First, the Commission will observe the general consensus that Section 222 applies equally

to all carriers. That precept actually should never be in doubt, given the express language of that

section Further, consistent with its prior determination in the Non-Accounting S{.!feguards'

Order, the Commission should find that BOCs are permitted to use CPNI under Section 272(g) in

performing the very same marketing activities as any other carrier. Together, these statutory

provisions establish the level competitive playing field for which the Commission is searching in

this proceeding

Second, the Commission will find that, but for those who assert a right to CPNI whenever

a BOC uses it or shares it with an affiliate in a manner conSIstent with customers' expectations,

the parties generally agree that it is the customers who have ultimate say with respect to access to

CPNI As a corollary, a number of parties observed that al1 carriers, including the BOCs, have a

duty to protect customers' proprietary information, unless authorized or directed to disclose it .

Together, these two basic principles -- customer control and a statutorily defined level

playing field -- should provide the necessary framework for rules the Commission might adopt in

this proceeding. It is also within the context of these general principles that BellSouth responds

more directly to certain parties' arguments or assertions below.

Section 272(g)(3) Permits BOCs to Use CPN) in Marketing Activities Pursuant to
that Section to the Same extent as Any other Carrier.

It was perhaps fortunate for opponents of the BOCs that the Bureau's questions did not

immediately focus on Section 272(g), for when they did, these parties struggled with their
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answers. The challenge these parties set for themselves was to argue persuasively that marketing

does not include the use of CPNl. They failed miserably

Perhaps what is most remarkable about these arguments is that they were propounded by

entities that are virtual marketing machines and who have openly and proudly described the

wealth of customer information in their possession and upon which they rely in developing

extensive marketing plans Thus, it is less than forthright for AT&T to assert that the marketing

opportunities presented under Section 272 are and can be reasonably limited to those for which

CPNl is not necessary or usefuL Ameritech' s showing of the value AT&T ascribes to its

"database marketing capability" undercuts AT&T's credibility when it suggests that SOCs have

ample opportunity to engage in marketing without using CPNI by offering all consumers the same

package oflocal and long distance service, launching advertising campaigns, or by developing

direct mail campaign on the basis of information other than the customers use of services

purchased from the SOC.

Moreover, the point is not that some joint marketing may be performed without reliance

on CPNl. Rather, the point is that the Commission has already determined that SOCs that have

obtained Section 271 (d) relief and are jointly marketing pursuant to Section 272(g) may engage in

the same types of marketing activities as any other service provider Thus, if AT&T uses CPN I in

any of its marketing activities -- that it does so is beyond debate -- the SOCs may do so as well

Sprint's attempt to craft a limiting definition of permitted marketing activity that does not

implicate CPNI fares no better. Sprint, for example, would limit the meaning of marketing to

"financial transaction[s] in which the end user pays the carrier for a good or a service." Sprint

also would apparently exclude from the marketing permitted under Section 272(g) activities that
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could be subcontracted to an independent entity. These fabricated limitations on marketing

activity pursuant to Section 272(g) are nothing short of bizarre and are dearly at odds with the

Commission's determination that BOCs with Section 271 (d) relief can engage in the same

marketing activities as anyone else. None of the purported limitations on the scope of permitted

marketing activity or on the use of CPNI in the course of those activities has any basis in the Act

or prudent public policy.

Even attempts to ascribe incomparable value to CPNI in the possession of BOCs miss the

mark. Thus, contrary to WorldCom's views, BOCs are not uniquely positioned to have customer

information useful to marketing efforts. For example. like the wealth of information In AT&T s

possession noted above, MCL too, has been hoarding customer information:

MCI is indeed rich in customer data, with
information oncoming from a number of sources.
More than 23 billion transactions traverse MCl's
network, creating a goldmine of records about
calling patterns and trends for existing customers.
In addition to network traffic, MCI billing systems
contain financial and demographic information. The
company also purchases from external suppliers
demographic and psychographic data about its
customers and prospect base. Customer service
calls create valuable records of customer problems
and requests. As a result, MCI has databases that
contain more than 300 million sales leads and up to
3,500 fields of information about 140 million
customers and prospects. 3

Claims that BOCs are uniquely positioned to obtain and utilize vast quantities of information do

not withstand even simple scrutiny.

.~ America's Network, Vol. 101, No.6, p. S l4 (March 1'), 1997). One must presume, of course, t hal if
the Commission requires "all carriers" to "purge" their files ofCPNI, as MCI suggests, that it would
remove all CPNI from its data systems.
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A fundamental transgression of those opposing SOC use of CPNI in permitted Section

272(g) marketing activities is that they seem to forget, or deliberately to ignore, that by the time a

SOC is engaged in Section 272(g) activity, it will have passed the public interest review under

Section 271(d). Upon that event, -- the satisfaction of the public interest through the availability

of competition in the local exchange -- interexchange carriers will also be able to market

integrated packages of interLATA services and resold SOC local exchange service. This

coincidental entry into each other's traditional market sphere reflects Congress's specific intent

that there be vigorous competition between viable providers of comprehensive service offerings,

bringing the convenience and other benefits of one-stop shopping to all consumers Having

specifically orchestrated such coordinated entry to ensure that neither IXCs nor SOCs gained an

unfair advantage, Congress would not have concurrently limited only the SOCs' abilities to use

their own customer information in permitted marketing activities. Section 272(g)(3) thus must be

read, as the Commission has to date, to give SOCs the same, full marketing opportunities as any

other service provider, including the use of CPNI subject only to the limitations of Section 222

Generalized Nondiscrimination Obligations do not Override Reasonable Customer
Privacy Expectations

All but the IXCs seemed to agree that customers' generalized reasonable expectations of

privacy or specific indications of privacy ultimately should govern the use or disclosure of CPNI

The IXCs, however, doggedly maintained that it is the SOCs' use of CPNI, even with customer

approval, that governs the IXCs' right to have that information, regardless of what the customers'

preferences might be. Failing that, the IXCs would have the Commission deny SOCs use of

CPNI if customers could not be presumed to consent to its use by parties not affiliated with the
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BOC. Such positioning shows utter disregard for the interests of customers and is clearly

inconsistent with the structure and purpose of Section 222.

Perhaps the most brazen of the bunch IS WorldCom, with its "all or nothing" proposaL

Never mind that a customer might have different expectations with respect to a BOC's affiliate's

use ofCPNI than with respect to a nonaffiliated party According to WorldCom, the customer

would have only the choices of allowing all carriers to have access to CPNI held by the BOC -

thus having to compromise his or her privacy expectations, or not allowing any carrier to have

access to the CPNI -- thus having to forgo the benefits of one-stop shopping that could have been

offered by the BOC and its affiliates. The Commission simply cannot read Section 222 to be

subject to any nondiscrimination obligation 10 a way that denies customers the very benefits

Congress intended to achieve through the Act

Nor should the Commission adopt any of the proposals that would wrest control of CPNl

from a customer merely on the basis of a customer's election to allow, or not to allow, a carrier or

class of carriers to have access to CPNI Indeed, Section 222 clearly contemplates that a

customer may make different elections with respect to use or disclosure of CPNl. Any rule that

made automatic a customer's decision with respect to an entity not affiliated with a BOC purely

on the basis of the customer's indicated preference with respect to a BOC's affiliate would be

contrary to the scheme of Section 222. Such a rule should not be adopted

CONCLUSION

As discussed in BellSouth's Comments, the specific CPNI rules of Section 222 -- which

includes its own nondiscrimination obligation -- prevail over the more general nondiscrimination

rules of Section 272 and 274. Moreover, the nondiscrimination standard of Section 272(c)
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expressly does not attach to marketing activity carried out pursuant to Section 272(g). As shown

herein, proposals to narrowly construe the scope ofpermitted marketing activity under Section

272(g) in an attempt to define the use of CPNI out ofthe permitted marketing activity are at odds

with real world marketing practices, including those ofthe !XCs. BOCs are pennitted to engage

in the same marketing activities as other service providers, which includes the use ofCPNI. The

Commission also should be careful not to adopt rules that impinge upon customer's CPNI

authorization prerogatives.

Respectfully submitted,

BELLSOUTH CORPORATION

By Its Attorneys

~~A. Kirven Gilbert ill

Suite 1700
1155 Peachtree Street, N.E.
Atlanta, Georgia 30309-3610
(404) 249-3388

DATE: March 27, 1997
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